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INTRODUCTION 

During Mr. Hamilton’s trial, the Court made several mistaken evidentiary rulings that 

compounded each other and unfairly influenced the outcome.  Those errors require a new trial.  

See Fed. R. Cr. P. 33.  First, the Court permitted Jeremy Scroggins to testify about former 

Councilmember Carolyn Davis’ inadmissible hearsay statements and to speculate about matters 

outside his personal knowledge, including Mr. Hamilton’s guilt.  The Court should have granted 

Mr. Hamilton’s pre-trial motion to exclude that testimony and, once Scroggins testified, the Court 

should have granted Mr. Hamilton’s motion to strike that testimony as inadmissible.   

Second, despite allowing Scroggins to opine that Davis was lying to him when she denied 

ever receiving bribes from Mr. Hamilton—an opinion Scroggins did not form based on personal 

observation, but rather on what the government later told him—the Court prohibited Mr. Hamilton 

from countering that testimony with witnesses of his own.  Davis told numerous people that Mr. 

Hamilton had never bribed her and they believed her (as Scroggins had until he became a 

government witness), but the Court barred this testimony.  Each of these two errors by itself was 

highly prejudicial to Mr. Hamilton’s defense, but combined they were even more prejudicial still, 

because they reinforced each other and presented a wholly distorted picture to the jury.  

Third, the Court allowed the government to suggest that Mr. Hamilton violated local 

campaign finance laws, despite previously ruling that such a suggestion would be impermissible.   

These rulings amounted to denying Mr. Hamilton a fair trial.  A new trial is warranted.  

ARGUMENT 

 Federal Rule of Criminal Procedure 33(a) provides that “[u]pon the defendant’s motion, 

the court may vacate any judgment and grant a new trial if the interest of justice so requires.”  The 

granting of a new trial is appropriate where a “a miscarriage of justice” occurred.  United States v. 

Wall, 389 F.3d 457, 466 (5th Cir. 2004).  “Such a miscarriage may have occurred where improperly 

Case 3:19-cr-00083-M   Document 361   Filed 08/16/21    Page 6 of 31   PageID 4194Case 3:19-cr-00083-M   Document 361   Filed 08/16/21    Page 6 of 31   PageID 4194



 

2 

admitted evidence likely changed the course and result of the trial, or when evidentiary errors were 

so pervasive as to constitute a substantial influence on the outcome of the trial.”  United States v. 

Harper, 2014 WL 3708071, at *3 (D.V.I. July 25, 2014) (citing United States v. Thornton, 1 F.3d 

149, 156 (3d Cir. 1993)).  Here, the admission of Scroggins’ testimony combined with the 

exclusion of Davis’ exculpating statements, as well as the admission of testimony suggesting Mr. 

Hamilton violated local campaign finance law, likely changed the course and result of the trial. 

I. MR. HAMILTON’S CONVICTIONS ON COUNTS 1 AND 2 SHOULD BE 
VACATED FOR ERRONEOUS ADMISSION OF SCROGGINS’ TESTIMONY 
AND EXCLUSION OF DAVIS’ RECANTING STATEMENTS 

A. The Government’s Enlistment Of Scroggins’ Testimony Was Suspect 

The government’s case against Mr. Hamilton should have collapsed with the unexpected 

death of Davis.  There was no direct evidence of a corrupt agreement between Mr. Hamilton and 

Davis, and there was nothing inherently suspect about the activities of either of them.  This was 

not a case involving a person giving a bag of money to a public official.  There was nothing sinister 

about Davis’ efforts, as head of the Dallas City Council’s Housing Committee, to help housing 

projects in Dallas obtain scarce state funding, including Mr. Hamilton’s Royal Crest Project.  That 

project, among many others, secured unanimous support from the Dallas City Council, after 

receiving the same support from the Housing Department, although none of the proposed projects 

in Dallas received state funding that year.  Nor did Mr. Hamilton do anything unusual.  He donated 

money to a noble charity, made campaign contributions to various candidates, and hired Davis 

when she left the City Council.  Most City Council members maintain outside employment even 

while on the City Council, and they often are hired to assist with city matters when they leave 

based upon their expertise, so hiring Davis was unremarkable. 

To establish corruption, the government would have to bridge Mr. Hamilton’s seemingly 

innocent acts with Davis’ seemingly innocent acts through evidence of some kind of corrupt 
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agreement linking them, and the government was hoping to use Davis to provide that link.  Davis 

had pled guilty to being bribed by Mr. Hamilton and agreed to cooperate. 

The defense, however, always questioned whether Davis could provide the link the 

government needed.  There was no corrupt agreement between Mr. Hamilton and Davis. And, 

while it was readily apparent that the government put a great deal of pressure on Davis to plead 

guilty, the defense had many reasons to question whether she would testify that Mr. Hamilton did 

anything wrong.  Among them, Davis did not appear to incriminate Mr. Hamilton in her statements 

to the FBI and she did not appear to be an adverse witness to the defense. 

After Davis died, it became clear that she never would have been a favorable government 

witness.  After she pled guilty but before she died, Davis told at least four people (the defense 

subsequently learned of others) that Mr. Hamilton did not bribe her or do anything wrong.  Mr. 

Hamilton submitted sworn declarations from those people attesting to what Davis had told them: 

(1) Diane Ragsdale, Davis’ friend and political colleague; (2) Albert Wash, Davis’ friend and 

former employer; (3) Wash’s wife; and (4) Regina Turner, a former parent volunteer for the 

Freedom Ride Tours.  (See Dkts. 77-1, 77-2, 77-3.)  Davis confided in those witnesses that the 

government pressured her to plead guilty, threatening to send her to jail for a long time with no 

one to care for her disabled daughter, which is why she agreed to testify falsely against Mr. 

Hamilton in return for the government’s promise of leniency.  But Davis then had a crisis of 

conscience and realized she could not lie and put Mr. Hamilton in harm’s way.  Davis said she 

would testify that he was not guilty, and that she would seek to change her plea to not guilty.  She 

died before she could do so. 

Rather than abandon its weak case, just eight days after Davis’ death, the government 

enlisted Scroggins to provide the testimony it had hoped to obtain from Davis.  In exchange for 
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his testimony, the government let Scroggins plead guilty to the most minor of federal felonies, 

misprision, even though he admitted to far more serious offenses, including embezzlement from 

the charity that he ran and tax violations.  As a repeat felon, Scroggins received quite a good deal. 

But it was never quite clear how Scroggins could testify to anything.  By his own account, 

he had no first-hand knowledge of anything concerning Mr. Hamilton.  He had never met or spoken 

with Mr. Hamilton or witnessed or overheard any conversation that Mr. Hamilton had with Davis, 

so he could know nothing about Mr. Hamilton’s intent or any agreement, corrupt or otherwise, 

between Mr. Hamilton and Davis.1  It appeared, however, that the government was going to call 

Scroggins to repeat some sort of admission of guilt by Davis. 

B. The Court Should Have Excluded Scroggins’ Testimony Before Trial 

Before trial, Mr. Hamilton moved to preclude Scroggins from testifying about Davis’ 

inadmissible hearsay statements based on his lack of first-hand knowledge.  (Dkt. 80.)  The 

government’s response was evasive.  The government claimed Mr. Hamilton only “assume[d]” 

that Scroggins “ha[d] no first-hand knowledge,” but that he “ha[d] not seen the government’s trial 

presentation” so should wait until that time to make objections.  (Dkt. 88 at 5.)  The government 

also argued that if it “me[t] its burden [under Rule 801(d)(2)(E)], coconspirator statements [were] 

fair game.”   (Id. at 8.)  It hinted that, “if the government proves the existence of a conspiracy 

between Davis, Hamilton, and Scroggins, statements made by Davis to Scroggins in furtherance 

of the conspiracy would be admissible against Hamilton.”  (Id.)  Nevertheless, the government 

argued against a hearing in accordance with United States v. James, 590 F.2d 575, 582-83 (5th 

Cir. 1979) (en banc), to determine whether its proposed testimony was admissible.  (Id. at 10.) 

 
1 See, e.g., Dkt. 94 (Scroggins told the FBI that “he did ‘not believe he [had] ever met HAMILTON, 
[or had] any telephone conversations with him,’ was ‘not present when DAVIS got money from 
HAMILTON,’ and ‘never observed HAMILTON paying DAVIS money.’  (10/16/18 FBI 302 at 
4-5).”) 

Case 3:19-cr-00083-M   Document 361   Filed 08/16/21    Page 9 of 31   PageID 4197Case 3:19-cr-00083-M   Document 361   Filed 08/16/21    Page 9 of 31   PageID 4197



 

5 

The Court, however, ordered a James hearing.  (Dkt. 118.)  In doing so, the Court identified 

the appropriate legal standard: 

Based on the Government’s briefing and the nature of this case, it seems likely that the 
Government will offer into evidence nontestimonial statements under Rule 801(d)(2)(E), 
which requires the Government to “show by a preponderance of the evidence that (1) a 
conspiracy existed, (2) the statement was made by a co-conspirator of the opposing party, 
(3) the statement was made during the course of the conspiracy, and (4) the statement was 
made in furtherance of the conspiracy.”  While the content of such statements must be 
considered, the Government cannot establish admissibility based on the statements alone.  
“There must be ‘independent evidence’ establishing the conspiracy.”  
 

(Id. at 4 (internal citations omitted).)  The Court required the government to “proffer the statements 

it [planned] to offer” under the co-conspirator exception “and the evidence it [would] offer to 

convince the Court of the existence of a conspiracy.”  (Dkt. 118.)  The Court further required the 

government to provide Mr. Hamilton with “a list of the out-of-court statements it plan[ned] to offer 

under Rule 801(d)(2)(E)” and “a list of the witnesses it intend[ed] to call . . . relating to its offer 

under Rule 801(d)(2)(E).”  (Dkt. 189.)  Fewer than three weeks later, the government filed a 

Superseding Indictment, adding a conspiracy charge under 18 U.S.C. § 371.  Both Davis and 

Scroggins were named as co-conspirators.  (Dkt. 139 at ¶¶3-4.)   Mr. Hamilton’s trial was 

continued, and the James hearing was reset for March 2, 2020.  (Dkt. 147.) 

The government never complied with the Court’s order, before or after the James hearing.  

Instead, the government made a written proffer alleging that Mr. Hamilton, Davis, and Scroggins 

were “engaged in a bribery conspiracy,” (Dkt. 190 at 6) but it failed to offer any independent 

evidence that such a conspiracy existed.   

None of the evidence the government offered to prove the existence of a conspiracy 

involving Mr. Hamilton was independent of Scroggins’ hearsay testimony.  The government 

pointed to Davis’ and Scroggins’ factual resumes—which the government drafted—as primary 

evidence of the existence of a conspiracy.  (Dkt. 190 at 6-11.)  But even the government recognized 
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that these formal statements made as part of plea agreements are testimonial and inadmissible 

under the Confrontation Clause.  (Dkt. 88 at 11.)  Moreover, Davis’ death meant that she could not 

testify, and nothing Scroggins said would be based on first-hand knowledge or be independent of 

the hearsay statements he would claim to have heard from Davis. 

The government then vaguely claimed that “the anticipated testimony of Scroggins” would 

corroborate the statements in Davis’ and Scroggins’ factual resumes, without elaborating on what 

that testimony would be.  (Dkt. 190 at 9, 11; see also Dkt. 58 (Scroggins admitting he “us[ed] his 

not-for-profit company to funnel bribe payments from Hamilton to Davis, and did not as soon as 

possible make known the same”); Dkt. 59 at 4 (Scroggins agreed to testify concerning his 

“participation in the offense of conviction.”).)  Still, because Scroggins never had any contact with 

Mr. Hamilton, he could have no first-hand knowledge of Mr. Hamilton’s intentions, and anything 

he knew would come from Davis’ supposed hearsay statements. 

Finally, the government provided excerpts of Davis’ out-of-court statements to Hamilton, 

Scroggins, undercover agents, and other third parties, with no context or explanation about how 

any of these statements could have been in furtherance of a conspiracy with Mr. Hamilton.  (Id. at 

15-26.)  At best, that evidence could have showed that Davis asked Scroggins to cash some checks 

Mr. Hamilton had written to Scroggins’ charity and give her the money.  But that is not evidence 

that Mr. Hamilton did anything other than give to charity.  It remains hearsay, and it may reflect 

no more than that Davis would tell Scroggins whatever he needed to hear to give her the money. 

The government frustrated the entire purpose of the James hearing—to determine prior to 

trial which out-of-court statements would be offered and which, if any, were admissible—by 

alluding to other evidence of a conspiracy that it was not yet disclosing.  The government said its 
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proffer did not “contain all the statements the government may offer at trial” and that “admissibility 

on other grounds must be considered on a case-by-case basis at trial.”  (Id. at 14, 3.) 

Defense counsel flagged this issue both in its briefing and during statements at the June 8, 

2020 hearing.  (Dkt. 192 (“The prosecution has waived its right to introduce any statements 

through a hearsay exception that it has not advanced in this Court-required notice to list the 

statements that it intends to use at trial.”); 6/8/21 Tr. at 21-25 (complaining the government keeps 

“addressing the possibility that there’s other things, other statements, especially about Jeremy 

Scroggins that they do not set out, that they say would satisfy [Rule 801(d)(2)(E)’s] 

requirements.”).)  The government was supposed to offer all statements and establish “that the 

statement was made, that the conspiracy existed and that the statement was in furtherance of the 

conspiracy,” and all of this was “supposed to happen pretrial.”  (Id. at 25.)   

The government again flouted the Court-ordered James hearing, stating that “[t]here may 

be other statements that become relevant or germane” and that if the government “intended to offer 

any statement as [it] would at any trial, [it] would preface that it [was] a statement that falls under 

a hearsay exception, and the Court [could] deal with a statement during trial as the Court ordinarily 

does.”  (Id. at 23.)  Defense counsel reminded the Court that given Scroggins’ cooperation, “there’s 

not a chance they should not know every statement they’re going to solicit from him in whatever 

form.”  (Id. at 25.)  The Court took the issue under advisement.  (Id. at 26.) 

Following the June 8 hearing, months passed with no ruling on the admissibility of Davis’ 

out-of-court statements.  During the pre-trial hearing on October 28, 2020, the Court asked the 

government if it had other independent evidence besides the factual resumes to support the 

existence of the conspiracy, noting that in its James proffer there was “a blurring of the statements 

themselves with the evidentiary facts that made the statements admissible.”  (10/28/20 Tr. at 106.)  
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The government specifically stated that Scroggins would “testify that he knew about the bribery 

agreement between [Mr. Hamilton and Davis] and that he helped actively conceal it.”  (Id. at 114.)  

Defense counsel countered that the government continued to make representations as to what “Mr. 

Scroggins [was] going to say,” but that Scroggins did not actually “say what [the government] 

said” in interview memoranda and Jencks material provided.  (Id. at 116.)  Again, the Court 

indicated that it would take “the issue of Mr. Scroggins and his role in the conspiracy and what 

impact that has on his testimony under advisement.”  (Id. at 114.)   

Mr. Hamilton subsequently filed a supplement to his motion to exclude Davis’ out-of-court 

statements.  (Dkt. 272.)  In this filing, Mr. Hamilton reiterated that the government failed to provide 

independent evidence to support the existence of the alleged conspiracy, and that statements Davis 

made to Scroggins that were identified as government exhibits were not in furtherance of any 

conspiracy with Mr. Hamilton.  (Id.)  After waiting nearly seven months to respond, the 

government again argued that it could satisfy the requirements of Rule 801(d)(2)(E), pointing to 

“[r]eports of Jeremy Scroggins’ interviews which provide additional details about the role each 

individual played in the joint venture,” and suggesting that “[t]he testimony of Jeremy Scroggins 

would track his factual resume.”  (Dkt. 293 at 5-6.)  In his trial brief, Mr. Hamilton again objected 

that the government “had not met its pre-trial burden of establishing that any conspiracy existed 

from which any relevant statements ‘in furtherance of’ could be made.”  (Dkt. 298 at 3.)  The Court 

denied Mr. Hamilton’s motion without prejudice.  (Dkt. 314 at 2.)   

The Court never should have allowed Scroggins to testify because the government never 

established the existence of a conspiracy with independent evidence, and it disregarded the Court’s 
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James order and never identified what statements would be made or how those statements would 

be in furtherance of the supposed conspiracy. 

C. Scroggins’ Testimony Should Have Been Struck  

After Scroggins testified, Mr. Hamilton again moved to strike his testimony because the 

government had not met its evidentiary burden.  (Dkt. 326.)  That motion should have been granted. 

1. Scroggins’ Testimony Was Not As Expected 

When Scroggins finally took the stand on June 17, 2021, his testimony was not what the 

government had previewed in pre-trial motions and proceedings.  The government did telegraph 

accurately in its opening that “Mr. Scroggins has never met this man [Mr. Hamilton].  He doesn’t 

know him; hadn’t talked to him.”  (6/15/21A Tr. at 64.)  Scroggins himself testified that he never 

met or spoke with Mr. Hamilton.  (6/17/21A Tr. at 110-11.)  Scroggins testified that he had no 

knowledge of any projects that Mr. Hamilton had before the City Council, adding “She [Davis] 

wouldn’t tell me that.”  (Id. at 91.)  Scroggins said he did not know whether Mr. Hamilton had any 

business before the city.  (Id.)  Scroggins also testified that he had no idea what Davis may have 

told Mr. Hamilton about what she and Scroggins had been doing.  (6/17/21B Tr. at 41.)  Thus, as 

Mr. Hamilton argued before trial, Scroggins had no first-hand knowledge of anything relevant. 

Although the government had suggested that Scroggins would relay inculpatory statements 

that Scroggins would claim that Davis had said and then testify that he knowingly concealed and 

facilitated a criminal bribery scheme, Scroggins said neither of those things.  He testified the 

opposite.  When asked about checks that Mr. Hamilton had written to Hip Hop Government or to 

him personally and whether Davis told him those payments were bribes, Scroggins testified: 

You know, I would – I would ask her but she would always just tell me that, you know, 
that – that he wanted her to help with campaigns and stuff like that, but she wouldn’t – 
she would never really say that – that – that she was helping him with any of her stuff. 

 

Case 3:19-cr-00083-M   Document 361   Filed 08/16/21    Page 14 of 31   PageID 4202Case 3:19-cr-00083-M   Document 361   Filed 08/16/21    Page 14 of 31   PageID 4202



 

10 

(6/17/21A Tr. at 90.)  Scroggins also testified that Davis told him that “she would never vote on 

anything or do anything that would . . . put [them] in any kind of situation” and that she recused 

herself from Council votes when there was “any kind of conflict.”  (Id. at 91.)   

Additionally, Scroggins acknowledged that Davis told him, “I never asked Ruel for 

anything other than what we needed from Mr. Chambers”—a reference to Mr. Hamilton’s 

Freedom Ride Tour contributions. (6/17/21B Tr. at 21.)  Scroggins also said that Davis told him 

that when Mr. Hamilton needed something, she merely steered him in the right direction. (Id. at 

26.)  Scroggins confirmed that on one occasion, he raised Mr. Hamilton’s name to Davis directly 

asking, “[a]nd Ruel probably ain’t even asked for nothing,” to which Davis responded, “[a]in’t 

asked for a damn thing.”  (Id. at 27-28.)  Importantly, Scroggins testified, based upon his 

knowledge of Davis and personal observation, that he believed Davis at the time.  (6/17/21B Tr. 

at 102.)   

2. Scroggins’ Actual Testimony Was Inadmissible Hearsay 

The significance of this testimony cannot be overstated.  Scroggins’ testimony was a 

repudiation of one basis for his guilty plea and the purported co-conspirator hearsay exception that 

was invoked by the government.  Scroggins’ testimony that Davis assured him that there was no 

bribery and that he believed her at the time means that he was not aware of any crime at all—yet, 

his guilty plea was based on this supposed crime that he concealed and facilitated for purposes of 

the misprision charge.  Likewise, Scroggins could not have joined any purported criminal 

conspiracy between Mr. Hamilton and Davis, as the government claimed, if Scroggins believed 

they were not doing anything criminal at all.  Thus, Scroggins’ testimony refutes the existence of 

any conspiracy involving him.   

Likewise, Davis’ hearsay statements do not confirm the existence of the conspiracy.  Far 

from it—those statements denied that anything criminal was occurring, so this too is evidence that 
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there was no conspiracy.  Additionally, none of Davis’ out-of-court statements that Scroggins 

testified to was in furtherance of a conspiracy as required under Rule 801(d)(2)(E).  A statement 

is not in furtherance of a conspiracy unless “it advances the ultimate objects of the conspiracy.”  

United States v. Snyder, 930 F.2d 1090, 1095 (5th Cir. 1991).  Scroggins’ own testimony was that 

this was just idle chit chat and not in furtherance of anything.  If anything, these statements from 

one alleged co-conspirator to another denying that there was any bribery would thwart the purpose 

of a bribery conspiracy.  See United States v. Ponzo, 853 F.3d 558, 580 (1st Cir. 2017) (“Testimony 

furthers the conspiracy if it tends to advance the objects of the conspiracy as opposed to thwarting 

its purpose.”).  Co-conspirators may lie to others about their innocence, but not to one another. 2 

3. Scroggins’ Testimony Was Inadmissible For Lack Of First-Hand 
Knowledge 

The value of Scroggins’ testimony to the government was not in getting Davis’ denials into 

evidence, but in getting Scroggins to assert that he knew Davis well and he concluded that Davis 

was lying.  Although Davis never told Scroggins she took bribes from Mr. Hamilton, Scroggins 

was allowed to opine and surmise.  He claimed he “started putting two and two together, that 

[Davis] was the Housing Chair and [Mr. Hamilton] was a developer” and that “something was 

going on.”  (6/17/21A Tr. at 90.)  Scroggins further speculated that during his conversations with 

Davis, “she was trying to convince [him] that she wasn’t voting [] on issues and . . . that it wasn’t 

wrong.”  (Id. at 103.)  When the government pressed as to why “Mr. Hamilton [was] paying Ms. 

 
2  In redirect examination and closing, the government argued that Davis’ exculpatory statements 
to Scroggins occurred after Caraway’s plea became public and were therefore “staged” to cover 
up her own, similar illegal activity.  But there is no evidence Davis knew she was being recorded 
and at least one of these conversations occurred before Caraway’s August 2018 plea.  The 
conversation between Davis and Scroggins where Davis explained that she “never asked [Mr. 
Hamilton] for anything other than what we needed, you know, with Mr. Chambers,” referencing 
Mr. Hamilton’s contributions to the Freedom Ride Tours, was in July 2015.  (DX-146/146A; 
6/17/21A Tr. at 21 (“Q. So do you recall that she said, ‘I never asked Ruel for anything other than 
what we needed from Mr. Chambers’? A. Yes.”).)   
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Davis all this money through [him],” Scroggins conjectured that was “because [Mr. Hamilton] 

wanted . . . something from Ms. Davis.”  (Id. at 92.)   

When Scroggins was asked why he previously believed Davis’ denials of wrongdoing, but 

he now believed that Davis was lying, his only explanation was that “she voted on his items.  That 

was the lie.”  (6/17/21B Tr. at 29.)  But his conclusion was again based on what he was told by 

interviewing agents seeking his cooperation.  Scroggins confirmed he never met or spoke with Mr. 

Hamilton.  (6/17/21A Tr. at 110-11.)  Scroggins earlier testified that he had no idea whether Mr. 

Hamilton had any business before the City Council or any actions Davis took for him.  Davis had 

told him that she would recuse herself from voting if she needed to do that to avoid a problem.  

Yet the government managed to convince Scroggins that Davis had voted on something that did 

create a problem, and on that flimsy and post hoc basis, Scroggins concluded that Davis had lied 

to him.   

Based on his experience with Davis and what he personally witnessed, Scroggins believed 

Davis when she denied wrongdoing.  Scroggins knew only that Davis had told him that she could 

avoid any conflict through recusal.  His testimony that Davis was lying about not being bribed was 

what the government wanted to hear, and it was what Scroggins hoped would get him a reduced 

sentence.  But it does not even flow from the facts that Scroggins later learned.  Rather than assume 

that Davis, his trusted friend, had lied to him, Scroggins could have assumed that Mr. Hamilton 

had never bribed Davis just as Davis had told him, in which case there would be nothing improper 

about her voting on Mr. Hamilton’s project and no need for her to recuse.   

Moreover, if Scroggins was going to conclude that Davis was lying to him, he chose to 

believe the more improbable lie.  Scroggins knew nothing about Mr. Hamilton except that he had 

supported the Freedom Rides, which is hardly any basis to conclude that Mr. Hamilton was up to 
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no good.  If Davis lied to Scroggins, it was more likely to get him to hand over some of the money 

that Mr. Hamilton had given to charity.  Scroggins had no reason to believe that Mr. Hamilton 

wanted him to pass Davis that money.  And if Davis had improperly taken money from Hip Hop 

Government, there would be no bribery to warrant her recusal, and recusing herself would only 

raise questions as to why she did so.  

The real problem with Scroggins’ testimony about whether Davis lied, and what he thought 

Davis lied about, and the “something” that Scroggins imagined Mr. Hamilton must have wanted 

is not even so much what he conjectured, but that he was allowed to conjecture on the stand at all.  

Witnesses are not allowed to speculate precisely because such speculation is unreliable.  That is 

why personal knowledge is required. 

Under Federal Rule of Evidence 602, a witness may “testify to a matter only if . . . [he] has 

personal knowledge of the matter.”  Although “[p]ersonal knowledge can include inferences and 

opinions,” such inferences and opinions must be “grounded in personal observation and 

experience.”  United States v. Mata, 839 F. App’x 862, 866 (5th Cir. 2020) (quoting United States 

v. Cantu, 167 F.3d 198, 204 (5th Cir. 1999)).  Rule 802 likewise prohibits a witness from testifying 

as to “the truth of the matter asserted in [a] statement” that “the declarant does not make while 

testifying at the current trial or hearing.”  Fed. R. Evid. 801(c).   

Recognizing that the “personal knowledge requirement and the hearsay rule are cut at least 

in part from the same cloth,” the Fifth Circuit noted, “[i]t is axiomatic that a witness may not 

merely repeat the subject matter of a hearsay statement” or “rely on inadmissible hearsay as a 

substitute for his own knowledge.”  United States v. El-Mezain, 664 F.3d 467, 495 (5th Cir. 2011) 

(quotes and cite omitted).  Indeed, the Rules Advisory Committee confirmed in its notes that Rule 

602 serves to “prevent [a witness] from testifying to the subject matter of [a] hearsay statement [if] 
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he has no personal knowledge of it.”  The Fifth Circuit has enforced that important limitation.   See 

United States v. $92,203.00 in U.S. Currency, 537 F.3d 504 (5th Cir. 2008) (reversing a judgment 

where affidavit included statements outside the affiant’s personal knowledge); see also El-Mezain, 

664 F.3d at 495 (5th Cir. 2011) (holding a witness’ testimony should be excluded where based on 

information learned from reading materials and third parties, rather than personal knowledge).  

Scroggins should not have been permitted to testify beyond his personal knowledge here. 

4. The Court Should Have Struck Scroggins’ Testimony 

Because Scroggins’ testimony proved impermissible, the proper remedy was to strike it.  

As the en banc Court explained with respect to the co-conspirator hearsay exception in James, if 

the coconspirator’s statement has been admitted subject to later connection … the court 
must determine as a factual matter whether the prosecution has shown by a preponderance 
of the evidence independent of the statement itself (1) that a conspiracy existed, (2) that 
the coconspirator and the defendant against whom the coconspirator’s statement is 
offered were members of the conspiracy, and (3) that the statement was made during the 
course and in furtherance of the conspiracy.  Rule 801(d)(2)(E).  If the court concludes 
that the prosecution has not borne its burden of proof on these issues, the statement cannot 
remain in the evidence to be submitted to the jury. 

 
590 at 582-83; see also United States v. Jackson, 627 F.2d 1198, 1218 (D.D.C. 1980) (“[I]f at the 

close of the government’s case, or at any other critical point, the necessary connection has not been 

proven, the court must upon motion, and may sua sponte, strike the testimony that has not been 

sufficiently connected and direct the jury to disregard it.”).  The same is true once the Court learned 

that Scroggins’ testimony was not based on first-hand knowledge.  See, e.g., United States v. Lloyd, 

807 F.3d 1128, 1154 (9th Cir. 2015) (reversing conviction for failure to strike testimony lacking 

personal knowledge); United States v. Hidalgo, 385 F. App’x 372, 382 (5th Cir. 2010) (striking 

testimony for lack of personal knowledge cured improper admission); United States v. Merritt, 

736 F.2d 223, 229 (5th Cir. 1984) (same). 
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The Court’s failure to preclude or strike Scroggins’ testimony substantially prejudiced Mr. 

Hamilton’s case.  With no direct evidence of a quid pro quo between Mr. Hamilton and Davis, the 

government relied on Scroggins’ speculative testimony to fill in the gap.  Indeed, during closing 

argument, the government instructed the jury to rely on Scroggins’ opinion about Mr. Hamilton 

and Davis’ guilt, rather than simply weighing the evidence: 

[Davis] says one, two or three times, ‘I never did nothing for Mr. Hamilton.  I didn’t take 
any money from him.  I didn’t vote on his stuff.  I didn’t do anything.  But Mr. Scroggins 
was close to Ms. Davis, as you know from the evidence that you heard and the tapes that 
you heard, and he knows that’s not right.  He knows that’s wrong, even though she’s 
saying it; right? 

 
(6/24/21A Tr. at 46.)  The government’s invitation to the jury to trust Scroggins’ post hoc opinion 

because he was close to Davis and, therefore, supposedly knew what really happened demonstrates 

the danger in allowing speculative testimony divorced from first-hand knowledge. 

United States v. Cornett, 195 F.3d 776 (5th Cir. 1999), provides helpful guidance.  In that 

case, the Fifth Circuit held that the district court improperly admitted a hearsay statement under 

the co-conspirator exception because the statement was “not part of a conversation that itself was 

in furtherance of the conspiracy.”  Id. at 785.  This was reversible error because evidence of the 

defendant’s guilt “was not unequivocal” and the “government relied heavily on the [hearsay] 

statements” in making its case.  Id.  This case is similar, as Mr. Hamilton’s guilt is likewise “not 

unequivocal.”  Scroggins was the only witness who attempted to tie Mr. Hamilton’s contributions 

to Davis’ official acts, even then only speculating that “something” was going on.  Moreover, the 

government heavily relied on these out-of-court statements, as they formed the foundation for 

Scroggins’ post hoc opinion that Davis was lying and that Mr. Hamilton was bribing her.   

D. Davis’ Recantation Statements Should Have Been Admitted 

Despite permitting Scroggins to testify that Davis lied about not being bribed, the Court 

erroneously excluded Davis’ statements to others about Mr. Hamilton’s innocence, not being 
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bribed, and her intent to reverse her guilty plea.  These statements were admissible under the 

hearsay exception for statements against penal interest (and also had the indicia of reliability to be 

admitted in the catchall exception) because Davis had much to lose under her plea agreement and 

could face perjury charges.  In any event, allowing Scroggins to testify that Davis was lying when 

she denied that Mr. Hamilton bribed her should have opened the door to showing that Davis made 

similar declarations of Mr. Hamilton’s innocence to many of her closest confidants, particularly 

when those statements were made at a time when those statements could land her in jail.  The jury 

should have heard the whole story.  A jury that heard from several of Davis’ close friends that she 

maintained that Mr. Hamilton was innocent, and that they believed her, certainly could have 

chosen to believe their testimony over Scroggins’ speculation that Davis was lying.  Indeed, Davis’ 

recanting statements are more reliable than her statements to Scroggins because Davis risked her 

cooperation agreement and false statement or perjury charges by making them. 

A jury could very well conclude that Davis was honest every time that she said Mr. 

Hamilton never bribed her, but nevertheless believe that she was dishonest with Scroggins.  The 

jury could conclude that Davis knew Mr. Hamilton wanted his charitable donations used for the 

Freedom Ride Tours and lied to Scroggins in asking that he give that money to her.  There was no 

need for her to recuse if she was not being bribed.  The jury should have been given the whole 

story before deciding whether to accept Scroggins’ version of the truth.  Excluding Davis’ 

statements was plainly prejudicial, particularly when the jury had already (improperly) heard 

Scroggins’ side of the story. 

Mr. Hamilton filed a motion in limine seeking to admit Davis’ out-of-court statements 

recanting her guilty plea.  (Dkt. 164.)  Separately, Mr. Hamilton provided the Court with signed 

affidavits from Ragsdale, Mr. Wash, and Turner so that the Court could review the out-of-court 
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statements prior to trial as part of his Speedy Trial Act motion.  (Dkts. 77-1, 77-2, 77-3.)  Those 

sworn statements identify what their trial testimony would have been. 

During the June 8, 2020 hearing, the Court initially stated that it was “preliminarily 

disposed to allow [Davis’ recantation] statements to come into evidence.”  (6/8/21 Tr. at 8.)  After 

realizing, however, that the government did not intend to offer Davis’ actual guilty plea in its case-

in-chief, the Court ruled that Davis’ out-of-court recantation statements could be admitted “for the 

Defense only if [the statements were] responding to something done by the Government.”  (Id. at 

18.)  The Court elaborated that “if the Government puts in statements by Ms. Davis in its case-in-

chief through Mr. Scroggins, [the Court] is strongly inclined to let [the defense] impeach those 

statements with recantations.”  (Id. at 19.) 

Months later, the government filed a motion in limine to exclude these statements.  (Dkt. 

265 at 12-13.)  The government stated that the Court had already ruled that such statements were 

only admissible “in response to evidence . . . that Davis pled guilty or told agents or a federal judge 

that she accepted bribes from Hamilton in connection with her guilty plea” and that the government 

did “not intend to offer” such evidence.  (Id. at 13.)   

At the October 28, 2020 hearing, defense counsel objected that this interpretation of the 

Court’s ruling on these issues was overly narrow.  The Court agreed with the government that the 

recantation statements could come in only “[i]f there [was] a statement made by Ms. Davis that’s 

recorded or a statement by Mr. Scroggins that Ms. Davis said, ‘I’m being bribed by Mr. 

Hamilton.’”  (10/28/20 Tr. at 69-70.)  Ultimately, the Court granted the government’s motion to 

exclude Davis’ statements that she intended to withdraw her plea unless the government “offer[ed] 

the plea papers of Davis,” and granted the government’s motion to exclude Davis’ statements that 
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Mr. Hamilton never paid her bribes unless the government “offer[ed] statements that Ms. Davis 

indicated that she was being bribed by [Mr. Hamilton].”  (Dkt. 280 at 4.) 

This ruling is inconsistent with Rule 804(b)(3)’s requirements for admitting an out-of-court 

statement against penal interest: “[1] the declarant be unavailable; [2] the statement [] subject the 

declarant to criminal liability such that a reasonable person would not have made the statement 

unless he believed it to be true; and [3] the statement [] be corroborated by circumstances clearly 

indicating trustworthiness.”  United States v. Piper, 912 F.3d 847, 855-56 (5th Cir. 2019) (citing 

United States v. Bell, 367 F.3d 452, 466 (5th Cir. 2004)); see also United States v. Flores, 985 

F.2d 770, 774 n.10 (5th Cir. 1993) (recognizing test).  There is no fourth requirement that the 

government must first “open the door,” but having allowed Scroggins to testify that Davis said Mr. 

Hamilton was innocent—but that he believed she was lying—would alone make the testimony of 

others concerning Davis’ recanting statements relevant and their exclusion even more prejudicial.  

As Mr. Hamilton detailed in his motion in limine (Dkt. 164), Davis’ recantation statements 

satisfied the three requirements of Rule 804(b)(3).  First, Davis is deceased and unavailable to 

testify.  And second, Davis’ statements were against her penal interest and had the potential to 

subject her to further criminal liability.  In pleading guilty, Davis swore in open court on two 

different occasions that she was guilty of accepting bribes from Mr. Hamilton.  (Dkt. 19, 38.)  

Davis also signed a factual resume detailing a quid pro quo agreement with Mr. Hamilton.  (Dkt. 

10.)  By recanting and saying that Mr. Hamilton did not bribe her and had done nothing wrong, 

the government claimed that Davis opened herself up to “perjury” and false statement charges.  

(Dkt. 86 at 3, 31.)  See, e.g., United States v. Clark, 325 F. Supp. 3d 191, 196 (D.D.C. 2018) (noting 

the government agreed a witness’ “recanting affidavit [of prior testimony] constitutes a statement 

against [the witness’] penal interest because it could expose him to criminal liability for perjury”); 
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Diaz-Colon v. Toledo-Davila, 979 F. Supp. 2d 247, 251 (D.P.R. 2013) (statement recanting prior 

testimony was admissible because it “exposed [the witness] to criminal liability for perjury”).   

Additionally, the government has conceded in other cases that statements are against penal 

interest where, as here, a defendant made statements recanting those made as part of a plea 

agreement, which could lead to additional charges and the loss of cooperation credit.  See, e.g., 

United States v. Jackson, 540 F.3d 578, 588 (7th Cir. 2008); United States v. Hawkins, 2013 WL 

11322824, at *2-3 (N.D. Ill. Nov. 6, 2003).  In Jackson, the Seventh Circuit explained that the 

defendant’s “recantation of her prior statements” implicating another person in the crime “were 

against [declarant’s] penal interest. [Declarant] stood to and did, in fact, lose the benefits of a 

favorable plea agreement and exposed herself to additional criminal charges.” 540 F.3d at 588.   

With respect to the third requirement, Davis’ out-of-court statements were supported by 

circumstances corroborating their truthfulness.  Three reputable witnesses submitted signed, sworn 

declarations under penalty of perjury that Davis recanted to them.  These statements recounted the 

same basic points each heard Davis make, which added to their credibility.  As identified in their 

declarations and in the trial testimony of Ragsdale and Turner, the witnesses are leading members 

of the community who had no reason to lie.  Each of these witnesses is certainly more credible 

than Scroggins, a repeat felon testifying in exchange for a generous plea agreement. 

Additionally, the government explained that Davis, who was advised by counsel 

throughout the proceedings and acknowledged on the record her need to tell the truth, understood 

that her recanting statements were against her penal interest.  Having pled guilty, Davis knew that 

recanting her prior testimony would violate her plea agreement and that the Court would not 

necessarily allow her to change her plea. (Dkt. 8 at 5 (plea agreement); Dkt. 86 at 30 (government 

arguing it is “unlikely” Davis would be permitted to change her plea).)  Thus, Davis knew that she 
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could face additional charges, would lose any credit for cooperation, and that her prior admissions 

could be used against her.  (Dkt. 8 at 5.)  Davis knew what she was risking when a crisis of 

conscience struck her for falsely implicating Mr. Hamilton, and she discussed her plans with 

trusted friends. 

Excluding such statements was reversible error.  In United States v. Price, 134 F.3d 340 

(6th Cir. 1998), the Sixth Circuit held that the trial court erred in precluding a declarant’s out-of-

court statement where (1) the declarant was unavailable; (2) “the parties [] agreed that at least parts 

of [the declarant’s] statements tend[ed] to subject him to criminal liability”; and (3) “there were 

sufficient corroborating circumstances.”  Id. at 347-48.  Likewise, in United States v. Torres-

Alvarez, 44 F. App’x 818 (9th Cir. 2002), the Ninth Circuit held that the district court abused its 

discretion in failing to admit out-of-court statements against penal interest where the three 

requirements of Rule 804(b)(3) were satisfied.  The Court further held that it “could not conclude 

the error was harmless” because there was “slim evidence against” the defendant, and if the jury 

had been permitted to hear the testimony, it may have changed their verdict.  Id. at 822-23.  The 

Court erred in failing to admit statements that satisfied the requirements of FRE 804(b)(3).  

Even accepting the Court’s ruling to add a fourth requirement, that the government must 

“open the door” before any of Davis’ recanting statements could be admitted, Scroggins’ testimony 

did just that.  Scroggins testified that Davis denied that Mr. Hamilton bribed her when she was on 

the Council and that he “believed her when she was telling [him] that,” but that he later believed 

she was lying.  (6/17/21A Tr. at 102.)  Based on his speculation that she was lying, the testimony 

was, in effect, that she and Mr. Hamilton actually were guilty of bribery.  Accordingly, Mr. 

Hamilton should have been permitted to call the three witnesses to whom Davis recanted to testify 
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that Davis also told them the same thing—that Mr. Hamilton never bribed her—and that they 

believed she was telling the truth.  

Finally, the Court should not lose sight of the extra prejudice created by allowing the jury 

to hear Scroggins’ post hoc opinion testimony without allowing them to hear the testimony of the 

witnesses to whom Davis recanted.  Each of these errors by itself unfairly prejudiced Mr. 

Hamilton’s defense.  But combined, the two errors reinforced each other and were even greater 

than the sum of their parts.  Not only could Mr. Hamilton not offer evidence that Davis believed 

he was innocent, but he instead was forced to overcome Scroggins’ insinuations that Davis knew 

he was guilty.  In other words, an issue that should have strengthened Mr. Hamilton’s defense 

instead became an obstacle he had to surmount.   

As the Supreme Court explained in Chambers v. Mississippi, 410 U.S. 284 (1973), “where 

the constitutional rights directly affecting the ascertainment of guilt are implicated, the hearsay 

rule may not be applied mechanistically to defeat the ends of justice.”  Id. at 302.  Here, the jury 

only got to hear half the story.  Scroggins—as someone who was supposedly close to Davis—

testified that while he initially believed Davis when she said she was not being bribed, he now 

believed, based on information he learned from working with the government, that she was lying.  

But Scroggins was not the only close friend Davis told Mr. Hamilton was innocent.  Those people 

should have been permitted to testify so that the jury could hear the entire story and judge for 

themselves whether Davis accepted bribes from Mr. Hamilton.  Allowing Scroggins to speculate 
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as to Davis’ guilt, without allowing others with different views to do the same, gave the jury an 

entirely false impression of the situation and substantially prejudiced Mr. Hamilton’s case.  

II. A NEW TRIAL IS WARRANTED ON COUNTS 1-3 BECAUSE EVIDENCE THAT 
MR. HAMILTON VIOLATED LOCAL CAMPAIGN FINANCE LAWS WAS 
IMPROPERLY ADMITTED 

The government bolstered its federal corruption case by suggesting Mr. Hamilton violated 

state campaign finance laws as well.  The Court recognized the risk of prejudice and imposed 

limits on what the government could do to contain that risk, but those limits themselves were 

ineffective.  Even worse, the government blew past the Court’s limits. 

A. Mr. Hamilton Moved To Preclude Evidence That His Contributions Violated 
Local Campaign Finance Laws 

The Superseding Indictment alleged:  

In order to skirt campaign finance laws, Hamilton would write multiple checks to the 
same candidate for an aggregate amount that exceeded the limit for a single donor, but, 
often without their knowledge, reference the names of his employees and family 
members, including his minor grandchildren, on the checks to disguise the fact that these 
donations all came from Hamilton and were in excess of campaign finance limits. 

 
(Dkt. 139 at ¶18.)  Prior to trial, Mr. Hamilton moved to exclude “evidence or argument by the 

prosecution that his contributions to candidates for Dallas City Council violated Texas campaign 

finance rules.”  (Dkt. 260 at 2.)  Mr. Hamilton asserted that it was undisputed, and he was willing 

to stipulate, that he wrote campaign contributions with “the names of his family members and 

employees written in the memo lines,” but that “[t]he upcoming trial [was] not the proper forum 

to adjudicate whether that conduct violated uncharged campaign finance laws.”  (Id.)  Indeed, as 

Mr. Hamilton noted, “[t]he campaign finance rules applicable to [his] local campaign contributions 

[were] far from clear.”  (Id. at 3.)  Mr. Hamilton further asserted that this evidence was 

inadmissible under Rule 403 because “the probative value of this evidence [was] far outweighed 

by the risk of confusing the issues for the jury and wasting time.”  (Id. at 3.)  Nevertheless, the 
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government argued that the fact that Mr. Hamilton’s “campaign violations skirted or violated state 

law” was relevant because “it [went] to the issue of intent.”  (10/28/20 Tr. at 86.)   

 The Court agreed that the issue was “unduly prejudicial” and that the government was “not 

in a position to pursue a remedy for violation of state law or local ordinances.”  (Id.)  The Court 

told the government it could establish, “if you can, that Mr. Hamilton understood that there was a 

thousand dollar limit and that he found other ways to make contributions,” while making clear that “I 

don’t [know if the prosecution has that evidence] either.  I haven’t ruled on whether they have such 

evidence or they don’t have such evidence.”  (Id. at 87-88.)  Nevertheless, the Court told the 

government it could go no further: “The line you’re going to walk is that he understood that he was 

not permitted to make contributions in excess of a thousand dollars, period; not that he understood that 

it was a violation of state law or local ordinances.”  (Id. at 88; see Dkt. 280 at 5.)  Based on this ruling, 

the jury was read a redacted Superseding Indictment, which stated only that “Hamilton would write 

multiple checks to the same candidate for an aggregate amount often without their knowledge, 

reference the names of his employees and family members, including his minor grandchildren, on 

the checks to disguise the fact that these donations all came from Hamilton.”  (6/15/21A Tr. at 40.) 

B. The Government Disregarded The Court’s Ruling And Referenced Local 
Campaign Finance Law Violations 

No testimony concerning the campaign finance laws should have been permitted because 

it is “unduly prejudicial,” and the line the Court drew did not contain the prejudice.  Given that 

Mr. Hamilton had offered a stipulation that would address the issue and avoid that prejudice, it 

was reversible error not to provide that stipulation to the jury in lieu of any other evidence.  Old 

Chief v. United States, 519 U.S. 172, 186 (1997) (reversible error to admit prejudicial evidence 

that could have been contained through a stipulation). 
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The suggestion that Mr. Hamilton violated campaign finance laws and therefore had some 

propensity to commit crimes was unwarranted not only because the government never charged any 

campaign finance violation, but also because the government knew that Mr. Hamilton had been 

told that his practice of writing checks was common, that a candidate’s lawyer said is was okay, 

and that Davis had confirmed that with the City Secretary.  Mr. Hamilton objected in his trial brief 

that the government had tapes of public officials assuring Mr. Hamilton that what it alleges broke 

the law was in fact perfectly legal.  Additionally, Mr. Hamilton noted that the line the Court had 

set—allowing the government to argue that Mr. Hamilton violated a campaign finance limit, but 

not a law—was unworkable.  A jury would know that the law sets those limits in the same way it 

sets a speed limit.  (Dkt. 298 at 5-6.)  The evidence should have been excluded. 

Moreover, the government never laid the factual predicate that Mr. Hamilton knew he was 

violating campaign finance limits before arguing he broke those limits, and it directly violated the 

Court’s order by invoking the law.  When cross-examining former Councilmember Scott Griggs, 

the government referenced the fact that Griggs had returned some campaign checks from Mr. 

Hamilton.  The government asked, “[a]nd you returned them – is it because it was over the $1,000 

limit for city council people that are running for city council are allowed to receive?,”  to which 

Griggs responded, “[y]es.”  (6/21/21B Tr. at 132.)  And when Griggs could not remember whether 

there was a $100 limit on cash contributions, the government showed him the “State of Texas 

Election Code” to refresh his recollection on the law.  (Id. at 8.) 

Similarly, in cross-examining Councilmember Carolyn King Arnold, the government 

asked if “there is a limit on how much you can receive from one person per campaign” to which 

Arnold responded that the limit is “$1,000.”  (6/22/21B Tr. at 29.)  The government then suggested 

Mr. Hamilton’s violation by asking, “if anybody ever let you know . . . that that $8,000 all came 
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from one person and not the eight people that we just went through, would you have done 

something to stop it,” to which Arnold responded, “[y]es.”  (Id. at 32.)  

Likewise, in cross-examining former Councilmember Philip Kingston, the government 

asked whether he ever “knowingly received in excess of $1,000 from [Mr. Hamilton]” for one of 

his campaigns.  (6/22/21B Tr. at 129.)  Recognizing that the government was insinuating he 

violated campaign finance laws, Kingston responded that “the election code . . . contemplates that 

families are going to use the same bank account.”  (Id.) 

The admission of this evidence was prejudicial.  As the Fifth Circuit explained in United 

States v. Beechum, 582 F.2d 898 (5th Cir. 1978), “[o]ne of the dangers inherent in the admission 

of extrinsic offense evidence is that the jury may convict the defendant not for the offense charged 

but for the extrinsic offense.”  Id. at 914.  “This danger is particularly great where . . . the extrinsic 

activity was not the subject of a conviction” because “the jury may feel that the defendant should 

be punished for that activity even if he is not guilty of the offense charged.”  Id. 

CONCLUSION 

 Mr. Hamilton is entitled to a new trial on Counts 1-3 for evidentiary errors.  
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